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There has been a long-running dispute between successive Argentinanggawsr and British

governments concerning sovereignty over a set of islands in the SdathicAtThe dispute even
extends to their name: they are known in Britain as the Falkldaadis and in Argentina as Las
Malvinas. From here onwards, they will be referred to simphhaddlands. This paper will argue
that all three parties to the dispute, in focusing on sovereigntyhiakeng in terms of a traditional

concept that is no longer relevant to the contemporary world.

The organisation of the world into “states” that were defined asepesg “sovereignty” started
in Europe in the seventeenth century and spread via the European empoesrtthe whole world
in the twentieth century. By 1960, these empires were disintegraticigall their constituent parts
were becoming separate states. At the United Nations, the &rdlkslands (Malvinas) Question”
was just one of the many examples of situations where the dectlmmigeocess was complicated
by arguments about what could be the successor state. Neahgsaldisputes have been resolved,
but this particular dispute remains one of the few examples of a colony that édsdaibmplete the
decolonisation process and has no immediate prospect of doing so. Howeletherdispute has
dragged on during the last fifty years, the nature of statehoodhhager. Both Argentina and the
United Kingdom have themselves ceased to be “sovereign”, in theanadlisense, and therefore it
is pointless to argue in traditional terms about sovereignty ovésldras. Only if we think in terms
of the way political authority is actually exercised in thenty-first century will it be possible for
new arrangements to be designed to settle the dispute and reagbememt acceptable to all those
who have a stake in the future of the Islands.

This paper will start by establishing the nature of traditionalking about states, sovereignty
and statehood. In United Nations debates and resolutions, “sovereigntyingegendence” are
often bracketed together. Therefore, throughout the paper, discussion cégdiecbncept of
sovereignty will be linked to the related concept of political indepsrel@he legal and political
developments that now constrain sovereignty and independence will be outliaedition, it will
be demonstrated that the process of globalisation has placed subdtaittaon the ability of
governments to exercise their political authority in an independennhenaespecially on the
economic and communications questions that are crucial for a reomataunity of islanders. The
argument concludes sovereignty and independent policy-making for a paltmenunity no longer
comes under a single government. Sovereignty is distributed amonglenalithorities. The paper
ends with suggestions about the consequences of these arguments for the future of the Islands.

The Confusion when Talking about States

There is a problem with use of the word “state”. It has thredlyatistinct meanings that are often
used in confusing ways, as if they are interchangeable. Thengesting arises when we speak of the
relations between state and society. Within countries, the sfats to all aspects of the structure of



government. In this meaning, civil society is separate from anohte slegree autonomous from the
state, even thought it is regulated by the state. The second measeg in international politics,
when we refer to countries and the relations between them. Irotitisx¢, the term “nation-state” is
often used, to refer to a group of people who have shared values and apaatestinct political
community. In practice, the United Kingdom is a multi-national sen though foreigners often
falsely equate the English and the British) and Argentina h&ngtish, Welsh, Armenian, Polish,
indigenous peoples and other minorities, alongside the mixed Spanigh-itadjority. Despite these
distinctions, we do speak of Britain or Argentina taking politicaioac as if each was a coherent
entity. The third meaning occurs in international law, where the staan abstract legal fiction. It is
treated as having continuity across time, ignoring the fundamentagehahat may occur when
presidents or prime ministers change, and as having a single commposgugnoring the political
differences within each country. The fiction is necessary foptingoses of international law, just as
we have the fiction in domestic law that companies are legabp®r so that they can be taken to
court.

The first meaning of a “state” is not compatible with the secmtl the third. The confusion
arises because the state-as-government ispantyof the political community or part of the legal
abstraction. The second meaning of a “state” is unsatisfactorye Tihea degree of political
community within each country, but the extent to which values aredshthie degree of common
identity, the coherence and the unity are usually exaggerated.ticulaar politicians like to claim
they are acting in a common, supposedly objective, “national intevdsth they are only appealing
for political support. In both Britain and Argentina, politicians claimeir sovereignty over the
Islands is unquestionable, but the policy implications of these chiensontested internally within
each country. The third meaning of “state”, as a legal fiction, must be ramat, because it is
essential and valid for international law. For the remainder optqer, discussion of the state will
be solely as a legal term.

States in International Law

Modern international law, initially the law between states, evolmeBurope from the Peace of
Westphalia. In 1648, the Thirty-Years War ended with peace tresggeasfying that each territory
would have a ruler, who had the right to determine whether the rebfithre area was Catholic or
Protestant. This established the beginnings of a system of indepeard#otial units, states
possessing sovereignty and respecting each other's sovereigntyoghegsed further in the
nineteenth century, with the impact of the Napoleonic Wars, the ehe éfdly Roman Empire, the
surrender of church territories, the dissolution of the Spanish empit@tin America and the
expansion of European systems of government to the empires in Afitasia. The twentieth
century produced another massive change, the dissolution of all the Eucoma@aes, with the great
majority of the colonies becoming independent by the 1970s. A global sgétieaependent states,
with similar structures, has only existed for the last forty years.

A definition of a state was agreed in 1933 as the first article of the Montevideo Convemtihe
Rights and Duties of States.

The state as a person of international law should possess the following qualifications:
(a) a permanent population; (b) a defined territory; (c) government; and (d) capacity to enter
into relations with the other states.

! In Argentina, a group of intellectuals has called for “An Alternative Vision” that would avoid “false patriotism” and

recognise Argentina “was founded on the principle of the self-determination”, see www.staff.city.ac.uk/p.willetts
SAC/ALT-VISN.HTM. For dissenting voices in Britain, see Richard Gott, “Lease-Back: An Obvious Strategy for
Argentina to Adopt” and the other people he cites, at www.staff.city.ac.uk/p veiEt#PR-2011/GOTT.HTM

2 The Convention was adopted by the Seventh International Conference of American States meeting in Montevideo, in
December 1933: see www.oas.org/juridico/english/treaties/a-40.html.



Malcolm Shaw described this as “the most widely accepted formonlafithe criteria of statehood in
international law The Convention went on to assert the legal equality of statehantNp state
has the right to intervene in the internal or external affai@nother”, (Article 8). The Convention
added a new legal principle, the obligation not to recognise territorial acquisibtaised by the use
of military force or by any other coercive measures, (Artidg At this point, when the European
empires dominated the globe, the idea of conquest being illegalewalsitronary. A decade later,
non-use of force became generally accepted when it was embodied“Pritciples” of the United
Nations Chartef. This means that, even if the Argentine invasion of the Islands in 1982 ha
succeeded, Argentine occupation could not have solved the sovereignty disjaéy, Euccessive
Argentine governments have argued that the British expulsion of thentme garrison on the
Islands in January 1833 was illegitimate. Whether the principle of the non-useeotéorbe applied
retrospectively is a more difficult question, especially as Angentine version of events is
contested.

The Montevideo Convention was interesting in not directly mentioning trecept of
sovereignty, which is also considered to be an essential feature of statehoodbdtesise the Latin
American governments drafting the Convention did not want to endorse igimgpatterns of
sovereignty. They affirmed the declarative theory of statehoodthkatpolitical existence of the
state is independent of recognition by the other states”, (AB)cl8uch an approach is attractive to
anti-colonial governments, as it allows claims to statehood to loke o rebels against colonial
empires, before they are in full control of the colonised territamg before they have been
recognised. The alternative legal approach, the constitutive thestgtehood, asserts states do not
exist until they are recognised by other states. Whatever postiaken on this controversy, it is
necessary to go beyond the Convention and note that control over tesitthrg goal of those
seeking recognition. Currently, international lawyers expand theriaribf the existence of a
government to there being an effective governmefhis makes sovereignty a fifth criterion of
statehood.

The Sovereignty of States

A state is said to be sovereign when the four characteristertioned in the Montevideo
Convention come together, so that the government exercises controhevmpulation within the
defined territory, without there being any higher external leggdaaity. It is common to distinguish
between internal and external sovereignty. Internal sovereigrtyeisbility of a government to
maintain effective control within the country. Where this does not happemews media speak of
“failed states”. Thus, Somalia is not an effective state, becthes various attempts to form a
government in Mogadishu have not in the last two decades led to tloessexarsovereignty outside
the capital city. External sovereignty is the legal abiiityconduct an independent foreign policy,
engaging in diplomatic relations, ratifying treaties and joining international organisations.

The two aspects of internal and external sovereignty come togeithethe associated doctrine
of non-interference in the affairs of each state by other statese has always been a substantial

M. Shaw,International Law (Cambridge: Cambridge University Press, sixth edition, 2008), p. 198. For Brownlie, for
Craven and for Dixon, the Montevideo Convention is also a starting point for discussing statehood: see I. Brownlie,
Principles of Public International Lay{Oxford: Oxford University Press, seventh edition, 2008), p. 70; M. Craven,

in M. D. Evans (ed.)international Law (Oxford: Oxford University Press, third edition, 2010), p. 220; and M.

Dixon, Textbook on International LgwWOxford: Oxford University Press, sixth edition, 2007), p. 115.

* UN Charter, Article 2, paragraphs 3-4, see www.staff.city.ac.uk/p.willetts/lUN/CHARTERAEIM(This web page
consolidates all the separate pages provided on the UN website, for each chapter of the Charter, into a single page.)
G. Pascoe and P. Pepper argue that in 1833 Argentina did not have a governor on the Islands and the British did not
expel the Argentine residents, $&dse Falklands History at the United Natior28 May 2012, at

www.falklandshistory.org /?g=node/4.

See the discussion by Brownlie, Craven, Dixon and Shaw, following each of ttemoefe given above.



element of hypocrisy in the politics of non-interference in inteaffairs. Governments will readily
complain when domestic decisions are subject to external ¢ntansl they may even make a formal
diplomatic protest. However, government leaders simply smile wehspte when a prestigious
foreign politician offers public support for their domestic policidse Extension of the principle of
non-interference to “external affairs” was in the Montevideo Convenbut was not repeated in the
UN Charter. It reappeared in the first paragraph of a UN GeAssembly declaration in 1965The
principle is occasionally asserted in current diplomacy. Agairetlsethe hypocrisy that support is
welcomed, but negative responses are denounced. Taken literally, noerémeefin external affairs
would prevent the normal practices of diplomacy, through which attemgt®iade to win support
from other governments and to change their foreign policy. Thus, aegaleféature of sovereignty,
being free from interference, has always in practice had elements of political charade.

Among diplomats, there is a deep intellectual resistance to ackagwy that, in the current
world, no states have full sovereignty. Partly this is a lingumtblem. If states are defined by their
sovereignty, then it is just a circular argument to say tlaé¢stare sovereign. Breaking out of this
circle is difficult, because there is no word to cover the possessipartial sovereignty. It is usually
seen as an all-or-nothing attribute: a country is either comyplsb&kereign or it is subject to some
other sovereign. Among politicians, there is greater acceptantegdvarnments cannot act
independently. When we consider the practical processes of formugailiny, it is clear that
governments must respond to substantial pressures from externsl hctalf be argued below that
all governments are subject to constraints imposed by intergovermnoegsamisations and by
transnational corporations. In addition, governments of smaller counie®mstantly aware of the
impact, both intended and unintended, upon their “policy space” of decisions itakarger
countries. Declarations by developing countries are liable to bracdketrreignty, with territorial
integrity, non-intervention, sovereign rights, sovereign equality and qablitndependence for all
countries. The general, abstract, legal principle of sovereigntjogely related to the specific,
practical, political goal of resisting limitations on independent action.

Treaties as Limitations on the Sovereignty of States

The reality of international politics is more complex than the myths ofsigvey, independence and
non-interference maintained by diplomats. Interestingly, internatilangers are willing to lay bare
the myths. Professor Eli Lauterpacht has said

the invocation of national sovereignty in this sense (i.e. in thee sehtotal absence of

restriction) in the contemporary — or indeed any — political scemgiite unrealistic and

largely meaningless

... the notion of sovereignty — in the comprehensive sense of a plenitpdevef remaining

within the uncontrolled discretion of states — has been significantly efoded.
Lauterpacht points to customary international law having always imposedibmstairising from the
obligations of each state to other states. He goes on to outligeotheng body of treaty law that
constrains policy.

Traditionally it has been argued that states (via their goversinemmsent to being parties to a
treaty. Hence being subject to constraints imposed by treapiesseats the exercise of sovereignty.
As Rosenne says, “there is growing artificiality in the lsaa¢ement of principle® The expansion of
the international co-operation agenda into detailed discussion of th@lasnfor domestic policy

" UNGA Resolution 2131 (XX), “Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States

and the Protection of Their Independence and Sovereignty”, of 21 December 1965.

E. Lauterpacht, “Sovereignty — myth or realityPiternational Affairs 1997, Vol. 73, pp. 137-50: quotes fromlg0

and p.141; the placing of the dashes in the first quote had been corrected, but the bracketed text was in the original.
S. Rosenne, “A Role for the International Courfastice in Crisis Management”, in G. Kreijen et al, (e@&3ate
Sovereignty and International Governan@®xford: Oxford University Press, 2002),J95. For general criticism of

the doctrine of consent, see Dixap,cit, pp. 16-18.



formulation and the monitoring of policy implementation completely erddedoundary between
internal affairs and foreign policy. For example, domestic envirorahpoticy has been formulated
predominantly in the context of negotiating a range of environmental treaties amdptemented in
terms of fulfilling the treaty obligations. Similarly, even kout there being specific treaty
commitments, development policy is no longer solely a matter of dienpeditics, but is enmeshed
in the agenda set by the Millennium Development Goals. This is draiondoth on developed
country governments on how they deliver aid and on developing country goverrumeérds they
utilise finance. As long ago as 1977, the word “intermestic” was pedptes describe such issues
that are important both in international politics and in domestic pofftics.

Some treaties go further than imposing the constraints requiretiievea effective co-operation.
The Statute of the International Criminal Court overturns the “smrerenmunity” of government
leaders to be exempt from prosecution in other countries for anyraddstaken in their role as state
executives. If war crimes, crimes against humanity or genacelaot taken to trial, then the alleged
criminals should be prosecuted in the IE@rticle 27 of the Statute explicitly asserts that abolition
of sovereign immunity applies right up to the level of “a Head afeSor Government”. The ICC
Statute follows the precedent of the two international tribunatgtemtido prosecute those responsible
for the horrific crimes in Yugoslavia and in Rwanda in the 1990s. Tientals have completed a
wide range of cases and the ICC completed its first case in March 2012.

In practical terms, the Convention Against Torture is much moreefarhing. Firstly, it is not
restricted to widespread or systematic crimes, but can appihetact of a single torturer against a
single victim. Secondly, the crime of torturedsfinedas an act of the government, when pain or
suffering is inflicted with the consent or acquiescence of a pafflial.** Thirdly, although there is
no supranational court covering torture, prosecutions can occur againgsiies of the offending
government. Jurisdiction arises for a party to the Convention, not only tvearffence has taken
place on their territory or when the offender is a national, butvalemn the victim is a national.
Government officials can in principle be prosecuted in any country wher€onvention has been
ratified. This was shown when the former President of Chile, General Pinaeiseheld under arrest
in Britain during 1998-1999 at the request of a Spanish prosecutor for ciynplitorture in Chile
of a Spanish citizern Pinochet’s final hearing before the House of Lords, it was rdiatl the
Convention took precedence over the doctrine of sovereign imntdnity.

The development of the international criminal law is being complesddny a political process
at the United Nations. In 2001, a Canadian commission proposed a collective respottsitidtgct
a population which is suffering serious harm, as a result of amahtereak-down of law and order.
This supranational principle is slowly gaining supgdtn 2005 the UN General Assembly endorsed
it for the first time™ Further change has been seen recently in the global responseSyritre
government’s killing of domestic opponents in 2011-2012, which is in the shar@stotdrthe
response to similar events in Hama in February 1982.

The ICC Statute, the Convention Against Torture and the responstbilppyotect have been
emphasised, because they strike at the core of sovereignty. Nahimgre clearly a matter of the

10 B. Manning, “The Congress, the Executive and Intermestic Affairs: Three Prop&saksign Affairs Vol. 55, No. 2

(Jan., 1977), pp. 306-324.

The Statute of the ICC was adopted in Rome by the United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court on 17 July 1998 and entered into force on 1 July 2002. It was ratified
by Argentina on 8 February 2001 and by the UK on 4 October 2001.

The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was adopted by the
UN General Assembly as Resolution 39/46 on 10 December 1984 and entered into force on 26 June 1987. It was
ratified by Argentina on 24 September 1986 and by the UK on 8 December 1988.

See C. Wickremasinghe, in Evanp, g02-3.
For the development of this principle, see www.responsibilitytoprotect.org/index.php/about-rtop/core-rtop-documents.
15 UNGA Resolution 60/1, “2005 World Summit Outcome”, of 16 September 2005, paragraph 139.
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internal affairs of a country than the definition of criminal offesydhe prosecution of criminals and
the handling of civil unrest. The UN intervention in Syria may bekwelaen measured against the
oppression that is occurring, but it is a significant challengehé& sovereign right to non-

interference. However, the creation of international criminal il& legal revolution. No political

intervention could be a more extreme interference in internairsaffaan putting government

officials or political leaders of one country in jail in another country.

I nter gover nmental Organisations and Constraints upon States

Technically, the agreements, charters, constitutions or conventionssthatish intergovernmental
organisations (IGOs) are simply a special form of treaty. On this hiasidpctrine of state consent is
still argued at times. The decision to become a member is supposed prior endorsement of the
acts of bodies such as the United Nations or the European 8ritmvever, to argue that a member
state has consented to all the unforeseen and unforeseeable obligasioigsfrom membership is
not just artificial: it is absurd. The assumption of prior knowledgantenable; the assumption of
continuity in state interests (government policy goals) over longgseiof time is mythical and
hence to deduce there has been informed consent to the acts of IGOs is invalid.

Interference in the Internal Affairs of States

The politics of the United Nations illustrates the loss of sogetgiin many ways. The evolution of
treaty negotiations and other forms of policy-making in many fieddsh as the environment and
development, has already been mentioned, but many might not regard sucbschsrgeing of
fundamental significance. As with international criminal law, gbétics of human rights, affecting
the relations between a government and its citizens, unambiguousliogbescore of sovereignty.
The UN Charter firmly proclaims the principle of non-interference:

Nothing contained in the present Charter shall authorise the Unitéoh8lao intervene in

matters which are essentially within the domestic jurisdiction of any state ... Article 2 (7).
But the Charter also contains seven mentions of affirming or promietimgn rights, including the
requirement for the Economic and Social Council to establish a Csipmisn Human Rights.
These two commitments, to non-interference and to human rights, Wicectiradict each other.
Article 2 (7) is not compatible with discussion of civil and politicghts and how the government
treats its citizens with respect to economic and social righit®f which are matters of domestic
jurisdiction. In 1947, at its first session, the Commission resolvedaheadiction, with Article 2
(7) overriding the commitment to human rights, by deciding “it has no ptweke any action in
regard to any complaints concerning human rights”.

The situation did not change until May 1970, when the Commission set up @ocoise
procedure to consider exceptional situations “which appear to reeeakstent pattern of gross and
reliably attested violations of human right€"By 2006 the UN had gone to the other extreme of
human rights overriding Article 2 (7). A new, higher status, HumamtRiG@ouncil replaced the
Commission and it was agreed that all governments, without exceptaid be subject to a regular
Universal Periodic Review of their complete human rights reoBbvernments are subject not just
to a range of treaty commitments on human rights (which arylegparate from the UN), but also
to a range of “Charter-based mechanisms”. There are currempéeial rapporteurs or independent

5 Brownlie expressed this argument, without making it clear to what extent he endorsed it: see Bypwaitiep. 292.

It was rather strange that this text on “Membership of Organizations” in the chapter of “Sovereignty and Equality of
States” remained unaltered in all the six editions from 1973 to 2008.

" UN Charter, Preamble and articles 1 (3), 13 (1)(b), 55 (c), 62 (2), 68 and 76 (c).
18 UN ECOSOC document E/259, October 1947, and repeated in Resolution 728 F (XXVIII) of 30 July 1959.
9 ECOSOC Resolution 1503(XLVIII) of 27 May 1970.

% UNGA Resolution 60/251 of 15 March 206 created the Human Rights Council and operative paragraph 5(e) created a

mechanism for a Universal Periodic Review of each government’s “human rights obligations and commitments”.



experts with country mandates, each of whom reviews the oveuatisit in an individual country.

In addition, there are 35 thematic mechanisms, covering group rights,asuthose on racism,
indigenous peoples or violence against women; individual civil and politgtats, such as freedom
from torture, arbitrary detention or summary execution; and econardis@cial rights, such as the
right to water, housing or educatiGhThese themes are pursued by rapporteurs or working groups
covering practice in all countries. Thus, by a process of politmalugon, the principle of non-
interference has been overturned and, to this extent, sovereignty ha®diesimply by virtue of
being a member of the UN.

Assessment of the Supranational Authority of Intergovernmental Organisations

IGOs have much greater significance than providing specific exangil the loss of sovereignty
and/or political independence. Many, but not all, of them undermine the uerg wd statehood, by
containing provisions for imposing new legal obligations upon their memilmesstuations where
this can be done against the explicit objections of a government, thieneladf consent completely
evaporates. Sovereignty has been lost when the IGO possesses su@iaaatihority, but the
assessment of when this has happened is quite complex. While pdditavi@aund the world are
regularly expressing their concerns about the loss of sovereigmsyastonishing that diplomats,
journalists, academic lawyers and political scientists raeglgress the topic. Brownlie is an
exception and he does provide a set of criteria for evaluating ehoreat on domestic jurisdiction
and statehood:

The line is not easy to draw, but the following criteria of extinction of persongd#y¢ss of

sovereignty] have been suggested: the obligatory nature of mdmphersjority decision-

making; the determination of jurisdiction by the organization itseitl the binding quality

of decisions of the organization apart from consent of the merbers.
Put simply, whenever an international body can take a legally-bindicigiate by some form of
majority voting, sovereignty has been lost by any state that cannot block the decision.

The first point to make is additional to Brownlie’s list. All the@Os we will consider in this
paper have international legal persondiitfhis means they have rights and obligations as a subject
of international law that are separate from and independent frongtite and obligations of their
member states. Such personality is necessary to be able toderak@ds upon members, such as
giving their staff diplomatic status. For supranationality to arise msaexjuired: additional authority
must be conferred upon the organisation by its constituent document. YWeowilconsider the
extent to which Brownlie’s criteria are met and supranationahoaity exists for the major
intergovernmental organisations that the United Kingdom and Argentugajdiaed. It will be more
convenient to consider them in a different order, taking membership asdigtion first, then
asking whether decisions are binding and ending with the voting requiréoneatdecision to be
adopted. In drawing conclusions using these criteria, the impactbwilseparated into two
components: whether sovereignty is lost by interference in thenahtaffairs of countries or the
existence of supranational legal authority, and whether politicap@mtkence is constrained. While
sovereignty and independence are analytically distinct, they relate closely to each other.

2L The country mandates are didtat www.ohchr.org/EN/HRBodies/SP/Pages/Countries.aspx and the thematic mandates
at www.ohchr.org/EN/HRBodies/SP/Pages/Themes.aspx.

22 Evans and Dixon do not mention the topic, while Shaw in a 1,542 page volume just has two single sentences (p. 57
and p. 488). The quote is from Brownlie, 2008, p. 292, with the words in brackets added.

% The WTO Director-General, Pascal Lamy, said in a speech on 15 June 2008 that Article VIMafrtiesh
Agreement Establishing the World Trade Organizatamtords the WTO “international legal personality”, but in fact
the word “international” is not in Article VIII, (see www.wto.org/english/news_e/sppl_e/sppl94_e.htm). The absence
of this word does somewhat question the status of the WTO.



The United Nations

Membership of the UN is now virtually universal. The absence ofdrgiWestern Sahara, Palestine
and Kosovo is not voluntary and relates to widespread claims thaatbayot proper states. The
existing members cannot leave the UN, because there is no prowsithisfin the UN Charter. In
political terms, membership of the UN is obligatory, in order to tiancin normal diplomacy. In
addition, the jurisdiction of the UN is determined by the UN itSgie UN Charter does not contain
any provisions for interpretation of the Charter. No individual governmeniahg mechanism to
challenge the jurisdiction of the UN or to contest the authorityake tany action. Brownlie’s
remaining criteria, about UN decision-making, must be consideredaselgafor the General
Assembly and the Security Council.

Binding Decisions by the UN General Assembly

The UN General Assembly has a wide authority to discuss anyiapgestithin the scope of the
Charter and to make “recommendations” to the members or to theét@&muncil?* It is generally
held that this authority does not entail any loss of sovereignty, leoac@mmendations do not have
to be obeyed. However, there are two exceptions to this generaFirgky, when resolutions are
passed with little or no opposition, are regularly reaffirmed aedwadely cited in other legal
documents, they may come to be regarded as evidence of customatioal law. On this basis,
the Universal Declaration on Human Rights and the Declaration ooldpesation can be regarded
as examples of resolutions that are legally binding upon both UN merahd non-membefs.
Secondly, the Assembly does have final binding authority over variousiahtdiN questions. It
shares with the Security Council responsibility for a varietgexdisions, including admitting new
members to the UN and appointing the Secretary-General. On @&saatiority, the Assembly
determines the regular budget of the UN and decides the compositransbfother UN bodies,
including election of the non-permanent members of the Security Council.

Taken individually, the binding authority over the different UN questiong ntd seem very
significant, but collectively they have a great deal of politicapact on the relative status of
governments and some impact on statehood. It was a major changeviorlthef diplomacy when
the Assembly decided to seat communist China rather than Taiwactdber 1971° Equally, the
South African apartheid regime was severely undermined by losingedt in the Assembly in
November 1974 Currently, suggestions that Israel might be suspended or Paledtititted to the
UN are central to their legitimacy as states.

All the procedural decisions of the General Assembly are taken dayple majority vote and
“important” questions require a two-thirds majority. In calculativitether there is a majority, the
delegations that abstain or are absent are not counted. As therenwad®3 UN members, it will
usually requireat least75 governments to stop a procedural decision being taken or 50 governments
to vote “No” to block a resolution. When individual governments vote against the majweinhave
no choice but to accept the outcome. Outside the field of human rights there mag Hedittl effect
upon legal sovereignty, but there is significant effect on the qallithdependence of governments.
They must sit with delegates whose legitimacy they do not nésmgco-operate with procedures
they rejected and pay for budget items they sought to delete from the budget.

24 UN Charter, Article 10see www.staff.city.ac.uk/p.willetts’tUN/CHARTER.HHZ4.
% UNGA Resolution 217 A (lIl) of 10 December 1948 and Resolution 1514 (XV) of 14 December 1960, respectively.
% UNGA Resolution 2758 (XXVI) of 25 October 1971.

27 UNGA Resolution 3206 (XXIX) of 30 Sepinber 1974 approved the Report of the Credentials Committee, rejecting
South Africa’s credentials. The ruling of the President of the General Assembly that as a result South Africa could no
longer participate in the Assembly’s work was upheld, by a procedural vote on 12 November 1974.



Binding Decisions by the UN Security Council

The Security Council has a narrow scope, in that it only has “regplapdior the maintenance of
international peace and security”, but it has strong authority.

The Members of the United Nations agree to accept and carnheulecisions of the

Security Council in accordance with the present Charter (Article 25).
For some years, it was unclear what “decisions” were cover@édgticle 25. Under Chapter VI of the
Charter, the Council can make “recommendations”, which are non-binding, so it would balilogic
say Article 25 must apply to Chapter VI decisions. From the 1960sc#ime clearly established that
Council resolutions were only binding under Article 25, if they came under Ch4dptes a response
to any “threat to the peace, breach of the peace, or act of siggfesThis authority has to be
explicitly evoked by direct reference to these words or to Chafhter to one of the articles within
Chapter VII.

Since the earliest days of the UN, the Security Council haggassariety of types of binding
resolutions. They have called for cease-fires, imposed diplomatticas, declared certain actions
to be null and void, imposed trade embargoes, banned the supply of weaponsi¢b sitwations,
imposed arms control measures, frozen the financial assets ofliralsi established the Yugoslav
and Rwanda tribunals, referred cases to the International Cririoaft, engaged in peace
enforcement with UN military operations, and authorised UN mentberse force. Since the end of
the Cold War, the scope of these resolutions has increased subgtdntedch case, every member
of the UN has been obliged to accept the resolution and ensure thattthens are obliged under
domestic law to implement the Council's decisions.

The Security Council is composed of five permanent members — Charael-iRussia, the UK
and the USA, known as the P5 — and ten members elected by the @easerably, to represent the
different regions of the world. Resolutions have to obtain at leastafimmative votes from the
fifteen members. In addition to obtaining majority support, a resolutiast not receive a negative
vote from any of the permanent members. This provision gives each &f5ttan independent,
unilateral veto on all resolutions (except on procedural questions).

Most, but not all, states have lost their sovereignty over all gusséddressed by the Security
Council under Chapter VII of the Charter. The five permanent memb&m their sovereignty,
because they do have the ability, using the veto, to prevent anythingdssiggd without their
consent. The remaining ten Council members are required to obey, eventhelgehave voted
against the resolution. Indeed, in each year 178 of the 193 memberslif teist obey Council
resolutions, despite having no right to vote on any resolution during that year.

The United Kingdom and Membership of the European Union

Initially, the members of the European Economic Community could not &ithfiom membership.
When legal personality was transferred to the European Union, bydhty Df Lisbon in December
2009, a provision was added to allow countries to 16akegally this means that an EU member has
not lost sovereignty by being subject to supranational EU decisionsyseecansent can be
withdrawn, by leaving the Union. However, this is no more than a notiochhitality. While
political groups in some countries may argue for withdrawal, the pildipaof any member actually
leaving the EU is near zero.

The EU has full internal jurisdiction over its own actions. The Eump@aurt of Justice
interprets the EU treaties and the implementation of decision® oy EU organs, under those
treaties. The Commission, which is the EU’s independent secretandtriog cases against member
governments. In addition, companies, organisations or individuals can brieg e@minst

% Treaty on European Union (TEU), Article 50, in A. Cowgill et al (edghg Treaty of Lisbon in Perspectj{&troud:
British Management Data Foundation, 2008), pp. 22-3. This contains the full text of the EU treaties.



governments. Finally, the domestic courts of member countries reasthie European Court as the
supreme court for their application of EU law. Court rulings caikesdown domestic laws or
require governments to take new action to implement EU law. Furtheyitineir extensive powers
have been interpreted so liberally that the Court is widely sseact@vely promoting European
integration. The EU institutions have supranational jurisdiction, bectuselreaties and the law
adopted by the Union on the basis of the Treaties have primacy over the law of the Membef°States”.

The EU treaties provide for a highly complex array of decisiokimgaprocedures on all
conceivable aspects of government. However, it is not necessamgninexall the details in order to
demonstrate the extent to which sovereignty has been affected. Thefgrelsy-making have been
divided into the following categories:

» Exclusive competender the Union — the customs union, including policy in the World
Trade Organisation, competition policy, monetary policy (primarily for those whose
currency is the Euro) and marine conservation;

» Shared competendmtween the Union and its members — agriculture and fisheries, the
internal market, the environment, justice, energy and transport;

» Co-ordinationof policy-making by the members — economic and employment policies,
plus the Common Foreign and Security Policy; and

» Supportby the Union for the actions of the members — health, education, industry,
culture, tourism, sport, disaster prevention and administratipemtior?’

The term “shared competence” is a misnomer, because in thesethee“Member States shall
exercise their competence to the extent that the Union has noisexeits competencé®. The EU
has joined intergovernmental organisations and been treated as, avk&t the organisations cover
the policy areas over which the EU has exclusive or shared competence.

Within the EU, when EU law is being created, there are two faimdecision-making. When
voting must be unanimous, known as acting in an intergovernmental maniegogamment has a
veto and therefore there is no loss of sovereignty. This primanilyes to the Common Foreign and
Security Policy, defence questions, harmonisation of taxes and aspgastice, family law and
police co-operation. The alternative is to have qualified majorityngati the Council of Ministers
of the EU and a simple majority in the European Parliament. Thigeagplall the areas of exclusive
competence and shared competence, plus establishing guidelines bothofdmatien and for
actions where the EU supports its members.

Since 1957, when qualified majority voting (QMV) has been used, each govermaseardted on
the policy question, but the number of votes for each country has been rbagétlon the size of
their population. Currently, they range from the smallest countrytalMaith three votes, through to
the largest countries, Germany, France, the UK and Italy, with 2% \ezch. No one country can
veto a decision. The larger countries have much more impact, but thealldss countries can unite
to block a decisiof? Under the ordinary legislative procedure, the Council must reaeeragnt
with the European Parliament, which also has a form of weighted yatindpat the number of
members elected from each country is also roughly based on the pmputétivever, they act as
individuals and predominantly organise through transnational party groings than as blocks of
votes from each country.

29 “Declaration Concerning Primacy”, attached to the Treaty of Lisbon, in A. Cowgill et al, p. 216.

Treaty on the Functioning of the European Union (TFEU), Title I, in A. Cowgill et al, pp. 26-7. The language in the
bullet points is to some extent a simplification.

31 TFEU, Atrticle 2 (2), in A. Cowgill et al, p. 26.

32 The situation until November 2014 is actually somewhat more complex, but the additional provisions do not affect the
argument about sovereignty.
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The range of policy coverage, the depth of the institutional collaborbgtween domestic and
EU civil servants, the existence of transnational political gartand transnational lobbying
organisations, the frequency of interactions between the governmeritseazagthority of the EU’s
collective institutions mean that distinctions between interferencthe internal affairs of EU
members, supranational legal authority and loss of political independhdy the wayside. In
terms of this paper's emphasis on distributed sovereignty, the UKIdsassovereignty and
independence to a high degree in many policy areas and to a lesser extent in most others.

Argentina and Membership of Mercosur

The Treaty of Asuncion, which established the Common Market of the Souloae (Mercosur),
was agreed by the governments of Argentina, Brazil, Paraguay agidy in March 1991 and
entered into force in November 19%1n December 1994 at Ouro Preto, Mercosur was strengthened
by agreement on a Protocol on the Institutional Struéfiifée Treaty allows members to withdraw
from Mercosur without notice, except that the provisions for the comnasketwould remain in
force for two years after withdrawal.While the EU Commission can act with international legal
personality, Mercosur's Administrative Secretariat cannot do sacdder’'s legal personality is
explicitly vested in the Council, which is no more than an intergovertahkody*® The Secretariat
cannot develop any new activities, except at the specific requette gpolitical bodied’ The
provisions for withdrawal, on personality and on the Secretariat aignéel to ensure Mercosur
cannot become supranational.

One month after Mercosur was formed a dispute settlement syssnestablished. The initial
provisions were replaced by a strengthened system in January 200doviédrns both trade disputes
and the interpretation of the Mercosur treaties. When one partyesdifilispute, if no solution can
be negotiated within a few weeks, the dispute goes to an Ad Hocadidnt Court, with each party
appointing one arbitrator and the parties agreeing on a third asbivfad different nationality, who
will preside. The main change in 2004 was to add an appeal procesgabgrciof a Permanent
Review Court, which is restricted to legal questions. Both theratibh awards and the appeals are
decided by a majority vote and pressure on the courts is limitdaebyoting and discussions in the
court being secret. Despite the strong element of governmental @iopen this system, the
combination of compulsory jurisdiction, majority voting and binding decisions desan Mercosur
has full internal jurisdiction over its own institutions. The system has a vetgdirstope: there is no
possibility of actions comparable to the European Court of Justice wloeerrides the laws of
member states.

The Treaty of Asuncion aimed to create a customs union, with no intexda barriers, by the
end of 1994, plus the gradual co-ordination of macro-economic policy and a coewteamal tariff
(CET). Despite differences between the governments, arisingtfiotavo smaller countries wanting
lower tariffs on imports and the two larger countries wanting hitgréfs, implementation did start
in January 1995. However, agreement on the CET was only possible binglfowthe designation
of exceptions and each country is still only applying a common tamifh small proportion of its
imports. Currently, economic problems are generating political amabatc impediments to trade
within Mercosur, especially between Argentina and Brazil. In ehpairk manner, co-operation has

% Treaty Establishing a Common Market, avialiéain English at www.sice.oas.org/trade/mrcsr/TreatyAsun_e.asp. All
the treaties and protocols cited are available in Spanisistrumentos Fundacionales del MERCOSUR
(Montevideo: MERCOSUR Secretariat, June 2007).

Additional Protocol to the Treaty of Asuncion on the Institutional Structure of MERCOSUR, signed 17 December
1994 and entered into force for all four members on 16 February 1996, available in English at
www.sice.oas.org/trade/mrcsr/ourop/ourop_e.asp.

Treaty of Asuncion, Articles 21 and 22, respectively.
Protocol of Ouro Preto, available at www.sice.oas.org/trade/mrcsr/ourop/ourop_e.asp, Article 34 and Article 8 (llI).
Protocol of Ouro Preto, articles 31 and 32, covering requests from the Council, the Group or the Commission.
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extended beyond the common market to questions such as environmentalgorotettnal and
plant health, drug trafficking and aspects of education, telecommunications and transport.

Mercosur does not have any of the authority that has been given to tHé&Brotocol of Ouro
Preto creates a Council, a Common Market Group and a Trade Commission. The decision®bf e
these political bodies are described as being “bindfhddespite such language, there are no
supranational features whatsoever. They are all described as“inééngovernmental organs” and
each “shall be co-ordinated by the Ministers for Foreign AfféitsThe decision-making is by
consensus and there is no system of majority véfifigother words, each member of Mercosur has
a permanent veto over the development of any new activities. Forettserr there is no loss of
sovereignty to these Mercosur bodies.

The Protocol of Ouro Preto also created a Joint Parliamentary Commiskioh,was formed by
members of parliament appointed by the parliaments of the memberiesulm December 2005 it
was agreed to replace this Commission with a directly elebtercosur Parliament, known as
Parlasuf’ The parliament is given a wide range of political procedures td kmlaccount
Mercosur’'s other bodies. It can also establish its own budget, hold slediadat the integration
process, propose the harmonisation of national laws, interact wittsaordty, and receive petitions
from individuals about Mercosur's wofk. Parlasur is due to evolve. From January 2007 to
December 2010, it was composed of 18 members from the Congress aff ¢aelfour countries.
During a transition period, the composition is being expanded, in twosstageive a greater
number of seats to the two larger countries. In 2012, the Council nhaistisgsa Mercosur Citizens’
Day for direct elections to be held on the same day in 2014 in aibtiveries’> The Parliament has
minimal legal authority. It can do no more than control its own procedame manage its own
budget. There is no direct legislative authority. However, in pdliterans, it can do much more.
Promoting transnational democracy, advocating integration and suggésjistion would be
interference in the internal affairs of the four countries.

Using Brownlie’s strict criteria, Argentina has not lost songry to Mercosur. Only the dispute
settlement has a legal element of supranationality. This tiles dignificance because Argentina
retains a veto in all the decision-making bodies. Parlasur does lavgotential to interfere in
Argentina’s internal affairs and to apply some external padlifoessure, but it remains to be seen to
what extent this will develop supranationally, as and when direct elections have been held.

The Impact of the International Financial Institutions on both Countries

There is a large literature that attacks the Internationahdvary Fund and the World Bank, for
depriving governments of their political independence, but little has Wwaden about their legal
status. Members have the legal freedom to withdraw from theaiMRhe Bank without notice, but
withdrawal would deprive the government of access to financial support from the Futhe &ahk.
Almost certainly, it would also prevent the government, private banksnajat companies having
access to private capital markets for any projects based ootimtry. The Fund and the Bank each

% Ibid., articles 9, 15, 20 and 42.

3 Ibid., articles 2, 7, 11 and 17, respectively.

The Treaty of Asuncion provided in Article 16 for decisions to be taken by consensus “during the transition period”
until the end of 1994. This practice was continued permanently by inclusion in the Rules of Procedure of the Council
and the Group, (in Council Decisions CMC/Dec.2/98 and CMC/Dec.4/91, available from the Normativa-Decisiones
section of www.mercosur.int) and of the Commission (in Group Resolution GMC/Res.61/96, available from the
Normativa-Resoluciones section).

40

41
force 24 February 2007, available in Spanish at www.mercosur.int/2005_protocoloparlamentomcs_es.pdf and in
Instrumentos Fundacionale$here does not appear to be any authoritative English text.

Ibid., Article 4 covers all the authorised activities.

The Transitory Provisions are spelt out in an annex to the Montevideo Protocol.
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have jurisdiction over their own affairs, through political rather tegal bodies. Any disputes about
interpreting their respective Articles of Agreement areriakéially to their Executive Board and an
appeal would be taken to the Board of Governors.

The IMF was originally intended to provide foreign exchange totas&mbers facing problems
funding balance of payments deficits. The Bank was to complementbyhisinding specific
investment projects to promote economic growth. Now, when there isketneasis, agreement of
the government with the IMF to implement a new economic programithesually stabilise the
market. From 1999, the Fund was supposed to have become less focused on @iefcitcsaand
more focused on poverty reduction and growth. Whether it was the Unitegidth in 1976 or
Argentina in 2000-2002, there was a widespread feeling that the conditipased by the IMF in
return for loans and the related cuts in public expenditure, for eachrngoantounted to an
unacceptable loss of their political independence. In neither casdwaohtrol as substantial as its
critics liked to suggest. During the respective crises, theafolee banks, the ratings agencies and
the foreign exchange dealers were of more immediate impacmdsieimportant political influence
of the IMF arises when its decision whether or not to lend to govatsmeassures or disconcerts
the other market participants.

Officially the economic programmes are presented by governmeriteetIMF in a Letter of
Intent. In practice, IMF staff have a major say in the content of the progransing the threat of the
IMF refusing to provide a loan, in order to ensure their proposalsdapeal. Technically, there is
no loss of sovereignty because the Letter of Intent is writtehdgovernment and not by the IMF.
However, governments may feel compelled by political and economisupessto reach an
agreement with the IMF. In addition, the IMF has a little-knowrallegthority over its members. A
country cannot be a member of the World Bank unless it is a member of the IMF.

The major policy-making decisions of the Fund and the Bank are takehnebsnnhual joint
meetings of their Boards of Governors, with each member providing ar@ovémplementation of
policy is decided by separate Executive Boards for each organisatiich both meet several times
per week. In the IMF Board of Governors, provision has been made forodectsi be taken by
majority voting, with each member having a number of votes roughly propaktio an index of
their country’s role in the global economy. In the IMF Executive Boaach Director casts all the
votes of the members he/she represents. For most major IMFodsdilse required majority is 85%
of the total voting power. As the United States possesses more than id4ofes, it has a veto on
major decisions. The voting arrangements for the Bank are sieXeept that the US has lost its
veto on some decisions, because its voting power has declined overrthdrnyaay case, the boards
of both the IMF and the Bank strive to operate by consensus. This doegarotathmembers are
equal. The system could be described as producing a “weighted consdihssg’ with the greatest
number of votes do tend to have a much greater influence on the ouféomes.

The Brownlie criteria produce a complex assessment of the Funti@Bank. The loss of legal
sovereignty is minimal. While each institution has jurisdiction @geown authority and the Boards’
decisions are legally binding, governments can withdraw from mehmpeasd few decisions affect
members, unless they choose to apply for funding. On the other hand, tbtecataind policy
monitoring of each country is significant interference in the meshbeternal affairs and the
interference becomes substantial once conditional funding is agreetMfFhas the bell-wether or
referee for private markets, and the Bank, by setting standardevyelopment policy, each act to
limit the political independence of the world’s governments in economic policy-m&king.

4 This paragraph simplifies a complex set of provisions, in the Articles of Agreement for each institution.

> The Bank’s role in setting standards for development policy is shared with the OECD Development Assistance
Committee and the UN Development Programme, but the Bank’s annual World Development Report is highly
influential.
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The Impact of the World Trade Organisation on both Countries

The WTO came into being in January 1995 through the institutionalisatirexpansion of the
mandates of the trade agreements that had been operating sid&@ke It is gradually moving
towards global membership and the UK and Argentina were founder nmseniembers can
withdraw from the WTO by giving six months notice. This is a mplausible option than
withdrawing from the Fund and the Bank, provided the member exports gooelioes that are
sufficiently in demand from its trading partners.

The WTO has a strong Dispute Settlement Mechanism (DSM) ri@rpreting the trade
agreements, when specific aspects of policy in one country ageadlto be discriminatory against
trade from another country. If a political solution is not possible, ortg pey request the WTO to
establish a dispute Panel composed of three individual experts. THeaEtares a legal tribunal and
its rulings are subject to appeal to a permanent Appellate Bodssoasi of law. The Panel or the
Appellate Body may rule that the defendant’s policy is totallgastially incompatible with its WTO
obligations. The case then returns to the political arena, as thgsrllave to be adopted by the
member governments, acting as the final Dispute Settlement Bodyodt cases, when the ruling
goes against a government, it responds by revising the offending pobityding by asking its
legislature to repeal or amend domestic statutes. In some tasgmrties agree on compensation
being given by the defendant to the complainant. Finally, if there iposdive response, the
complainant will be authorised to apply retaliatory measuresnstgtie defendant’s own exports.
Before 1995, reports had to be adopted by consensus, which meant the logicguidrchoose to
block adoption of a report. In the WTO, it is necessary to have thetsepatorsed by a “reverse
consensus”. Panel rulings are automatically adopted, unless there is a consensus of fajecting
them. Thus, there is a supranational process for the interpretatadintiod WTO agreements. This
complex system does involve the WTO establishing its own collective internal jurisdfction.

The WTO cannot expand into new policy areas, sqtfestion does not arise whether the political
bodies can take binding decisions. The WTO hasakwestitutional structure, with a very low budget
and a small staff. The Director-General is not gitlee authority to exercise political leadershipefeh
is no small committee of elected members to a@ pslicy-making executive. The functions of the
WTO are little more than ensuring the trade agredsnare honoured and new ones can be negotiated.
In summary, the WTO structure was originally desijto avoid creating new commitments for its
members, unless they are created by new treaiiese 2001, with the Doha Development Agenda
negotiations, the WTO has been drawn deeper into discussing the paolittesvelopment, the
environment and public health. It is starting to promote aid to fellithe trade of developing
countries. It remains to be seen whether the deadlocked negotiatigimseventually be resolved,
with the WTO becoming more involved in policy-making.

It is difficult to evaluate whether WTO members Wboede sovereignty through majority voting, if
it were to become a more active political instdati The ministerial conferences and the various
councils appear to have the same one-country, ot&g-majority voting system as the UN. However,
these bodies should only resort to voting when éeision cannot be arrived at by consené(ish
practice, the WTO has stuck to seeking consenss) @ such matters as electing the Director-
General. Strictly speaking, this means every gowemt has a veto on all WTO decisions, but
developing-country delegations do not feel theadlydas a consensus, when they are excluded from
some of the crucial “Green Room” meetings. Thugallg, decision-making could be by supranational

6 D. Delaunay of the DG for External Policies of the EU has baldly stated the DSB is “a permanent body with its own
jurisdiction”, while M. E. Footer says neither the panels nor the Appellate Body “enjoys the inherent power .. to
establish its own jurisdiction”: see “The European Union and the World Trade Organisation”, p. 3, at
www.europarl.europa.eu/ftu/pdf/len/FTU_6.2.2.pdf &mdinstitutional And Normative Analysis of the World Trade
Organization (Leiden: Martinus Nijhoff, 2005), p. 77, respectively. Given their different focus, these two statements
are not as contradictory as they appear at first glance.

47 Marrakesh AgreemenArticle IX (1).
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majority voting, but this appears to be inoperatibecause of decision-making by consensus.
Politically, delegations from larger economies hawech more influence than those from smaller
economies. The system might be described as wdigbtgsensus, high-majority voting.

It is interesting to note that a special ConswleaBoard, set up by the WTO's Director-General in
2003 to review the future of the WTO, felt the ndéedaddress a whole chapter of its report to the

guestion of sovereignty. It started by asking ‘fe thotion of ‘sovereignty’ real?”, continued by
asserting sovereignty is not unitary, “It coversagdigregated ‘slices’ of relationships”, and conetud
the “WTO does have competences and powers that pveously the monopoly of state®”The
impact arising from the commitment to free trades bbligations in the WTO agreements and the
rulings of the DSM is substantial. When governméaitdo implement their trade policy in accord with
their WTO obligations, they are generally brougitbiline, domestic vested interests are challenged
and legislation is changed. While there is lithed of sovereignty over policy formulation, theseai
substantial loss of sovereignty and political irefegience in implementation of policy commitments
made in the WTO treaty agreements.

Assessment of the Impact of Intergovernmental Organisations upon Sovereignty

In the introduction to the discussion of constraints imposed by intergovatianoeganisations

(IGOs) upon states, it was argued that membership of globaliona¢@podies might entail a change
in the nature of statehood. In considering the specific examplesaimieeplain that there was no
general pattern. The impact of each IGO has to be considered separately.

Tablel The Overall Impact of the Main I ntergovernmental Organisations
Brownlie's Four Criteria for Supranational Authority Conclusions
Membership IGO has Own Binding Policy Loss of Legal Loss of Political
Withdrawal Jurisdiction Decisions Majority Voting | Sovereignty Independence
United Nations No, except Limited Substantial
General No provision Yes internal UN Yes authority, high | impact over
Assembly questions interference time
Absolute, under | Substantial,
United Nations | No provision Yes Yes and scope | Yes, except P5 | Chapter VIl of | both Chapter VI
Security not predictable | vetoes the Charter and VII
Council
Yes, with two Yes, via Absolute, when | Substantial,
European years notice or | European Court | Yes and scope | Yes majority voting | even when not
Union by agreement of Justice not predictable applies majority voting
Dispute Yes, but only No authority,
Mercosur Yes, with two settlement with prior No, unanimity is | some Low, but liable
years notice courts consent required interference to increase
Yes, but only No authority, Substantial
IMF Yes Yes, via its when borrower | Yes, except but high impact via
Boards requests funds | US veto interference * markets
Yes, but only No authority, Substantial
World Bank Yes Yes, via its when borrower | Yes but high impact over
Boards requests funds interference time
Dispute Yes, but only, Substantial, Mainly via the
WTO Yes, with six Settlement over treaty Yes, but not on treaty impact of the
months notice | Mechanism implementation | used implementation | legal processes

* The IMF has supranational legal authority on specific question: it controls access to the WBidahk.

8 Peter Sutherland et ahe Future of the WTQGeneva: WTO, 2004): two quotes from p. 29 and one from p. 34. This
report is available at www.wto.org/english/thewto_e/10anniv_e/future_wto_e.htm.
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The summary in Table 1 demonstrates that thergls\ariation in the impact on sovereignty and
political independence made by the main IGOs upernited Kingdom and Argentina. Mercosur has
minimal significance for Argentina, but the Europddnion effectively deprives the UK of sovereign
independent statehood on most policy questionseringa has lost sovereignty to the UN Security
Council, whereas the UK is not subject to any sugiranal decisions by the UN, except for its
obligation to make its contributions to the reguladget. Both Argentina and the UK are affected by
the general global political change produced byuhkover the decades, through the change in global
norms. For example, Argentina’s military regime wasgigétaised by the UN monitoring of its human
rights record and the British Empire was deleggmdi by the UN promotion of decolonisation. Of
course, both these processes were also affectethéyinternal and external pressures for change, bu
under the traditional model of statehood substiptilitical change is not subject to sustained eweter
interference. Compared to the EU and the Secuiyn€il, the global economic organisations have
much less legal authority, but they do substamgtianstrain a government’s ability to challenge-neo
liberal economic orthodoxy, particularly when thauey is facing financial and/or trade problems.
Overall, neither Argentina nor the United Kingdorashlost all its sovereignty nor all its political
independence. Each has different degrees of sgmwgyednd independence in the different areas of
policy-making. The distinction between the legatl goolitical processes was important, because the
constraints on independent political action areagrethan the formal loss of legal sovereignty to
intergovernmental organisations.

Globalisation and the Constraints upon States

A variety of processes of change at the end oftwemtieth century led to a more general sense of
change in the nature of global politics. This waptared by popularisation of the new concept of
globalisation. Technological change has, from thd1960s, massively increased the density and the
speed of communication networks and reduced ths obsising them. Global air travel and telephone
systems became available; then satellites weradadvyor commercial computing and television; and
shipping and air freight capacities increased, evthieir costs were reduced. Finally, the Interteated

to develop in the 1980s and the world-wide web edpdnexplosively from 1995 onwards. The
technological change was both necessary for andgbaa process of global economic integration.
Political change led to reductions in the barriersade and foreign investment.

Transnational corporations (TNCs) had been estaalisn the nineteenth century, mainly, but not
solely, as part of the expansion of the Europeanresidndeed, British companies were important in
the development of the railways, meat-processird) lzanking in Argentina in the late nineteenth
century. Globalisation enabled the existing TNCs aet ones to expand dramatically in their
geographical spread, the scale of their activdies the scope of their activities. TNCs must héredr t
legal headquarters in one country and operate ghraffiliates in other countries. These affiliateay
be branches of the parent company, partially allyobwned subsidiary companies or nominally
independent companies operating through franchidicensing or other types of joint operatidfis.
TNCs control the majority of world trade both inogis and in services. A large proportion of thisiéra
between countries occurs within TNCs. Such tradgyden different branches and/or different
subsidiaries of a single company, is known as intra-fiathel. The existence and the operation of TNCs
in a globalised world generates a range of diffigpenblems for governments.

The most important legal problem is extraterritityathe exercise of jurisdiction by a government
outside its own territory. The possibility of thescurring is intrinsic to every TNC. Let us conside
TNC with its headquarters in Spain and a subsidiampany in Argentina. The parent company is
subject to Spanish law and the subsidiary is stiige@rgentine law. However, both governments
expect the parent company to exercise authority itwsubsidiary. Consequently, Spanish law may be

9" This definition of a transnational corporation is rather broader than that used by many writers, but it is the one used for
theWorld Investment Repoproduced annually by the United Nations.
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applied to the subsidiary in Argentina. To the ektdat such extraterritoriality occurs, one state is
violating the sovereignty of the other state. Gowgnts will not notice this when they have similar
policies or when the practices of the subsidianyehidtle relevance to the host government. On the
other hand, extraterritoriality can generate inteoseflict, such as the battle in 1982 when Mrs
Thatcher refused to allow President Reagan’s adimation to prevent participation by a British
company in building a gas pipeline in the Sovietiddn More routinely, the expansion of TNCs
generates questions over which governments caty #pgl competition policy, their environmental
regulations or their anti-corruption laws to thempanies’ activities. This can also generate reverse
extraterritoriality, for example when the Europeanddrforbids two American companies to merge, if
this would lead to market dominance within Europe.

When a TNC engages in intra-firm trade, the questitses of how to value such trade. A transfer
price is recorded for the purpose of governmenetsdatistics, but for the TNC the price only aBats
internal book-keeping. It can set the transferghaher or lower than the market price (if a marke
price actually exists), in order to evade taxatiorome country, to remit profits, to manage foreign
exchange funds or to avoid controls on flows of tepiSuch activities can prevent governments
implementing their financial and economic policynfarly, TNCs can engage in regulatory arbitrage,
which involves moving their activities from one oty to another, in order to avoid the costs
associated with legislation on environmental pridda¢c employment conditions and social welfare
obligations. The political impact is even greatdrew the threat by a TNC to move to another country
prevents legislation being enacted or taxation b&wged. The steady global slide to lower levels of
corporation taxes illustrates the ability of TNCsllexively to constrain the political right of
governments to increase government expenditure.

The inability of governments to control cross-berdeansactions also limits their political
independence. This is most obvious in the case adfoy television, telephone and Internet
communications. Some governments may not haveettmical capacity to block communications and
all governments have to consider whether the poliéindleconomic costs of blocking communications
outweigh the perceived benefits. The same problasesain a different manner with the physical
movement of people and goods. Here the triangalatfacommunications via a third country prevents
governments from imposing sanctions upon anothentcp For example, for several years after the
1982 war, the Argentine government officially pretesl any trade between Argentina and the United
Kingdom. This did not mean communications were erolPeople could fly on a single ticket between
Buenos Aires and London, by changing flights in B&oJaneiro or Madrid. Companies could trade via
their affiliates in third countries. One major Bsft company even triangulated its exports to Argenti
in this period, by simply sending invoices fromhad country, while sending the goods by the direct
route.

The combined effects of extraterritorial jurisdictiomanipulation of transfer pricing, regulatory
arbitrage, the costs of controlling trans-borddecemmunications and the avoidance of physical
controls by triangulation mean governments canmxetrosse comprehensive legal sovereignty over
TNCs. They also cannot act on a range of policystijmes with political independence from external
pressures applied by TNCs.

The Management of Global Public Goods

A third category of limits upon the ability of governments to acam independent manner arises
from the nature of some global problems. A variety of desirableypolitcomes can only be shared
and are known as public goods. They include such benefits as cleannamnahglimate change,
open-access information systems and freedom from infectious dis@dmese public goods are in
principle equally available to everybody. Consumption in one place doednoertheir availability
elsewhere and it is impossible for the suppliers to prevent anyonttingrieom them. When these
goods are available in more than one country, or strictly speakinigciouatries, they are known as
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global public goods? Governments are not sovereign in such areas of policy-making, bebguse,
definition, they cannot control such public goods by independent legal or gdohition. The
management of global public goods requires collective decision-makohgalective action by
many or all governments. This is done through policy-making in the UN specialisedeagench as
the World Health Organisation, or through special treaties, sutireasnvironmental treaties. The
Internet is an exception, in that some of the crucial policy-making occurs in pegatatory bodies.
Global public goods are not a topic in international law, because faveganot conceptualise
sovereignty in relation to activities that are not specifimtbvidual countries. Global public goods
can at times be very high on the political agenda of governmentslardagtors. International legal
regimes are in effect expressions of shared sovereignty anddspailitical control, through
collective policy-making.

The Implications of Distributed Sovereignty for the Future of the Islands

Sovereignty in the sense of the ability to exercise legal atytlotearly still exists, but it is no longer
a unified and indivisible authority, possessed by a single polititat. &overeignty does not reside
solely with governments acting on behalf of independent states. Sowgrisiglistributed between
governments and intergovernmental organisations to varying degreekffépent states and to
varying degrees for different areas of policy-making. Equally, pbétical independence of
governments is limited. Debates in bi-lateral and multi-latdifplomacy and in the news media
result in governments interfering in the internal affairs of otbeuntries. The role of non-
governmental organisations has not been discussed in this paper, butetlasoaparticipants in
political debates in the media, at the country level, transnatiomalty in intergovernmental
organisations. Finally, transnational corporations constrain the sawgreamd the political
independence of governments. We should now consider how the dispute over thigregvefr¢he
Falkland/Malvinas Islands can be analysed against patterns of distributed sovereignty.

The following proposals aneot offered as the basis for a permanent settlement of the Falklands
Malvinas dispute. They are offered to suggest how it is possiblthibé about distributed
sovereignty, in a manner that is quite different from the all-dningttraditional approach. Ideas
such as these will not begin to receive serious consideration eunient verbal hostilities continue.

If the entrenched attitudes in London, Stanley and Buenos Aires weateabhge, then the three
parties could each produce their own proposals, based on distributed soygeteigontribute to a
new, more complex, governance system for the Islands.

The Territory and the People

The United Nations sets the framework for the settlement of dgilordisputes in the contemporary
world. In particular, the Declaration on Decolonisation sets theefrark for settlement of the
Falklands-Malvinas conflict. There are pressures at the UN upontmtrgentine and the British
governments, unacknowledged by either side, for them to abandon their attifisterereignty. The
British cannot expect to gain endorsement ofstia¢us quofor what is still regarded at the UN as a
British colony. The Argentines could not expect the integration ofstheds with Argentina to be
endorsed by the UN, unless it were approved through a formal actf-afes®imination by the
Islanders. Equally, the Islanders cannot indefinitely appeal togheto self-determination without
acknowledging that, at the UN, self-determination means making @pagioice in favour of some
new non-colonial status, embodied in a new non-colonial constitiition.

0 See two publications for the United Nations Development Programme, |. Kaul et ayjets) Public Goods.
International Ceoperation in the 21st CenturfOxford: Oxford University Press, 1999) and I. Kaul et al (eds.)
Providing Global Public Goods. Managing Globalizatig@xford: Oxford University Press, 2003).

*1 The arguments in this paragraph are derived from the follow-up by the General Assemblpéaiaration on
Decolonisation (Resolution 1514). Three options for decolonisation to be recognised are give in Resolution 1541
(XV) of 15 December 1960, as discussed below, under “A Role in Diplomacy”. The Declaration on the Principles of
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As soon as we consider the claims made by the Argentine anditisb Bovernments, it is clear
that they give different content to sovereignty. The Argentine gowerhralways argues about
territory and the British government always argues about the oghthe Islanders to self-
determination. If sovereignty can be distributed in a variety okmifft ways, this means it is
theoretically possible for the Argentine and British governmerais aachieve their prime goal. In
principle, however remote the possibility now seems, the British @ik that the land belongs to
Argentina and the Argentine flag could be flown at some symbolicpoimthe Islands, such as the
Argentine cemetenry, In return, the Argentine government could agree that no Argentirsewawld
apply to the Islands and only the Islanders could decide who would become permanent residents.

A more radical idea would be to create a new concept of South iat@tizenship. In practice,
local law has already moved in this direction by the creation “&fakland Island Status”, which
provides the right to vote. The Islanders have no cultural or polideatification whatsoever with
Argentina, even though some of them have partial Argentine ancegtgll\g there has been some
antagonism at times towards British business people and Britigls&ivants, some of whom have
had superior attitudes towards the Islanders. As a Member of tisldiere Assembly put it
recently, the Islanders are “a strong, tight-knit community ... mbsin asked would say that they
are Falkland Islanders first and British second”. Falkland IslantdsSi&not granted automatically to
British citizens and it may be granted, after seven-years nesidt® citizens of other states. Perhaps,
the Argentines, the British and the Islanders could each gain satiefaction from international
recognition of a distinct Island identity and citizenship that is neither Argentine nor British.

Local Government

Clearly, any remote island community should have high autonomy ovecdtsdffairs. As part of a
settlement, legal authority and political decision-making ovepualtilic services for the Islanders
could be provided, as they are at present, by a local legislatureevidgwhe Islanders will not be
fully autonomous until their constitution is amended to remove the consielexathority to go
against the legislature’s wishes that still rests, at leatheory, with the British-appointed governor.
There are already several very small communities around thd @t act autonomously without
being normal states. Andorra, the Aland Islands, Aruba, the Isle of Man and Niugepgoxariety of
different models. Self-government under one of these models, if approvkd I®fanders in an act
of self-determination, could meet the UN'’s criteria for decolonisation.

A Role in Diplomacy

There have been no indications that the Islanders wish to be fully idvioitbe United Nations. A
delegation from the Islands does attend the annual session of thepédialSCommittee on
Decolonisation, in order to put the their case for self-determindfivere appears to be no demand
for obtaining UN membership, as the world’s smallest state. Hawinigrmulate policy on all
aspects of global politics would be onerous. The standard process of detadonieading to
independent statehood is not a serious option.

The UN recognises two other potential outcomes as meeting theeraqut for decolonisation.
One option is integration into another state. On the one hand, it is dahbtftihe Islanders would
wish to be fully integrated with the United Kingdom. In any case Atigentine government would
be deeply hostile to the idea and would probably gain greater suppot$ frause than it does
currently from the other Latin American governments. On the other llhedslanders will not
contemplate integration with Argentina for the foreseeable fu#tndeno British government could

International Law in Resolution 2625 (XXV) of 24 October 1970 allows for a general so-called “fourth option” of
“the emergence into any other political status freely determined by a people”.

2 This idea was put to Islanders by an Argentine journalist, Nicholas To#eebruary 1999: see “Bundle of Ideas”,
from the Falklands-Malvinas Forum Archives, at www.staff.city.ac.uk/p.willetts/SAC/DOCS/BUNDLE.HTM
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obtain parliamentary approval to override the wishes of the IslariBieesAland Islands provide a
model for limited integration of the Islands with Argentina, with a degree of autoti@hig close to
independence® This was considered seriously as a possible option by the Argeyuisenment,
when Guido di Tella was the Foreign Minister, but the current Evebnflict makes it unacceptable
to the Islanders.

The third decolonisation option that would be endorsed by the UN is “fssciation” of the
Islands with another larger country that would take responsibilityhgr foreign relations. Canada
would be a candidate for this role. They have a long record of suppdritg\ and of assistance to
developing countries. In particular, they represent eleven Caribbean countriefardhive Board
of the World Bank and ten at the IMF. The Islands could officiallplexpart of the Americas, in a
manner that might be acceptable to the Islanders, by having freeaissoeith Canada. This would
move in the direction of Argentine arguments about traditional sowyeidpy transferring
diplomatic sovereignty away from Britain, while maintaining pasate non-Argentine identity for
the Islanders as part of the Commonwealth.

Fisheries Conservation and Management

From the mid-1970s, a large fishery developed in the waters aroundglanes, with the most
valuable stocks being two species of squid, illex and loligo. In Oct®&8, the British government
unilaterally declared a Falkland Islands Interim Conservation anth§@ement Zone and since then
the fees charged for fishing licences have provided a massivasacne the funds available to
develop the Islands. The main fishing fleets come from far amwaytree main markets for squid are
in Southern Europe and East Asia. The illex squid only have a onefgeeydle and they migrate
annually from the high seas to the waters off the Argentine amirdnd then the waters around the
Islands®® The improvement in Argentine-British relations that occurred &tesident Menem took
office in July 1989 quickly led to the creation of a bilateral Soutamt Fisheries Commission.
This did much useful scientific work and provided limited co-ordinationmfanagement of the fish
stocks. Co-operation on management of fishing came to end afteddPteliéstor Kirchner took
office and started a campaign to win support for traditional natginabvereignty claims. In
particular, following the Falkland Island Government decision in August 200S8sue 25-year
fishing licences, the Argentine representatives tried to dismgyeignty at the Commission, with
the result that its work stopped.

Fishing in the South Atlantic has some aspects of a global public goodt falticantrol of both
the mainland coastal zone and the Islands’ waters could not guatantes of the fish stocks, most
of which straddle and migrate across the boundary between the Egdiinomic Zones and the
high seas. (Loligo squid is an exception in that the main fishdanta#ly within the waters around
the Islands.) In recent years, there have been several poor seasthesifex (notably 2004, 2005
and 2009) and fishing has been restricted in the Island’'s waters. iShaveays the danger that a
combination of poor environmental conditions and over-fishing could eliminattdble, so there is
urgent need for comprehensive and effective management of theTilexfishing is affected by
aspects of globalisation, in that the majority of the catchkentdy boats sent by large transnational
fishing companies. It is an ideal policy area to manage througmtargavernmental regime,
bringing together the coastal countries and the countries whereatiendtional companies are
based. The legal framework for pooling sovereignty in this wap@rexists in the UN Agreement
on conservation and management of straddling fish stocks. This enteréofoetin December 2001
and has been ratified by most of the relevant governments, includingKkth8pain, the European

3 See D.J. Bullock and C. MitchellThe Aland Island Solutio§SAC, Occasional Paper No. 3, March 1987).

% For more information on the situation in the 1970s and 1980s, see P. WHikghiag in the South-West Atlantic
(SAC Occasional Paper No. 4, March 1988).
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Union, Korea and Japan, but neither Argentina nor TaRvérdeed, in July 2004, before Argentine-
British co-operation on fishing broke down, the two governments agreed*“ttiattimely
establishment of a multilateral agreement would provide the rageksig-term mechanism to
ensure the sustainability of fish stocks in the high seas of thi Béest Atlantic™® This is now the
only area of the world’s oceans that is not covered by a regisharies management organisation,
implementing the UN Agreement.n the long-run, all the large transnational fishing companies and
the small companies, both from Argentina and those local to the Isleadsonly benefit from
sovereignty over fishing in the whole eco-system being transferadnulti-country fishing regime

for the South-West Atlantic region.

Oil and Gas Exploration and Extraction

Academic geological investigation of the ocean floors, includingrseigork in the South Atlantic,
started in the 1950s. Since the first drilling of rock cores by #eplCSea Drilling Project in April-
May 1974 and January-February 1980 and the more detailed seismic wadrk bynont-Doherty
Geological Observatory in 1977-78, a few British and Islander enthusaateen looking forward

to the imminent discovery of oif A major debate took place in the Islands in response to the
circulation of a government pamphlé&te Falkland Islands and Qiin November 1993 and a more
detailed consultants repo@®jl Development Strategies for the Falklands Islamadslune 1994. Even

at this point significant worries were expressed about the pdtenti@aonmental impact on fishing
and wildlife, and about the social impact of the oil industry’'s emgleoyeon the way of life of a
small community.

In September 1995, Argentina and the United Kingdom issued a Joint d@eciaon
Co-operation in Offshore Activities in the South West Atlantic. The governments encouraged
commercial exploration activities in a Special Co-operation Andach straddled the median line
between the waters around the Islands and the waters off the iAegeminland. The bi-lateral
Southwest Atlantic Hydrocarbons Commission was less successifuthtedisheries commission.
Differences arose about how any oil production might be taxed and albaungements for
exploration in other areas of the seas around the Islands. Theeletshgnof the Commission was
held in July 2000 and the Argentine Government in March 2007 formally annous¢ethination
of the ceoperation arrangements.

The Falkland Islands Government first issued exploration licencedoirember 1995 for
commercial seismic and oceanographic surveys and production licend€96 for exploratory
drilling. In principle, the geological conditions are favourable, but te detly two of the five
companies engaging in exploration have found any prospects that mightadlydoe commercially
viable. Rockhopper Exploration PLC started seismic surveys in 2006 arithgdiih 2010,
announcing an oil discovery north west of the Islands in May 2010. Adateant, Borders and
Southern, announced a gas condensate discovery south east of the Islapds 2012. These
developments have added to the nationalist rhetoric in Argentina abaladitheo sovereignty over
the Islands.

5 Japan used to be very active in the fishery, but has had a minimal presence since 2004. Fenytseafistics, see

www.fis.com/falklandfish/html/publications.html, For the text and the status of the United Nations Agreement for the
Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982
relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, see
www.un.org/depts/los/convention_agreements/convention_overview_fish_stocks.htm .

% South Atlantic Fisheries Commission, Joint Press Statement of the Twithti4€eting, 1-2 July 2004, available at
http://en.mercopress.com/2004/07/14/south-atlantic-fisheries-commission.

" For the current state of the world’s fisheries, see UN document A/CONF.210/2010/1 of 4 January 2010.

8 Initial Reports of the Deep Sea Drilling Project, Vol. XXXVI, at www.deepseadrilling.org/36/dsdp_toc.htm, and Vol.
LXXI, at www.deepseadrilling.org/71/dsdp_toc.htm.
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Currently, the major oil companies are not involved in exploratoryiaes and some years of
preparatory activities would be needed before any oil or gas productideh feegin. It is generally
assumed that extraction would occur using floating storage and diftpaessels (FSOs) that
would supply tankers, without oil or gas being stored on land. Neverthiélless would have to be
land-based facilities to provide operating and maintenance suppliessgels and platforms. Staff
would require transport and communications facilities, to provide food ssppéereation, mail,
medical support, emergency health facilities and access teesheofr the world for rest periods.
Substantial provisions would be needed to handle oil spillages, acciddntedastrial emergencies.
No decisions are yet possible on how the oil would be supplied to reéneriindeed where the
refineries might be located. In addition to the practical problem#rgpntine government in March
2012 attempted to prevent any development without Argentine involvement, bypgentéitter to
banks and companies making investment reports, threatening legaleazinst oil companies. This
was followed-up in April by letters to the five exploration companitsnanding recognition that
they should have authorisation from the Argentine government for thaiitias, and in June the
“immediate launch” of criminal proceedings was announced.

Whatever political arrangements may be made, the exploratioaceaitr, transport, refining and
marketing of hydrocarbons lie under the control of a variety of traonsaatcorporations. They are
predominantly privately-owned, but some also have various governments rahosthers. In
particular, action was initiated in April 2012 by the Argentine govemmto take control from
Repsol of 51% of the shares in their Argentine subsidiary company, liy&kd when oil and/or gas
extraction from the waters around the Islands becomes a seriomseccial proposition, we can
expect the small exploration companies either to establish spamgerships with much bigger
TNCs or to be taken over by them. The large TNCs would not wish totakeenigh levels of
investment and a commitment to sustained production without assuraricigithaperations were
free from political risks. It is difficult to imagine this hamieg without a new, creative approach to
sovereignty over the hydrocarbon resources.

Hydrocarbons will not be developed solely under the authority of the Amgegbvernment,
because the Falkland Islands Government (FIG) has effective canfittbe prospective fields.
Hydrocarbons will not be developed solely under the authority of the mdGhe UK, because they
will need participation by a variety of TNCs. In normal circumesés, the companies would need
helicopter airfields, shipping facilities, storage depots and sffigleis ready access to supplies, near
to the oil/gas vessels and platforms. The Islands do not currentlyshéfi@ent infrastructure to
sustain all these activities for a major development and, iftlrasiructure was built, it would
threaten the Islanders’ way of life. The companies would prefetadear the extra costs of
maintaining and supplying the infrastructure from another continent, butuirent Argentine
government would prevent access to the adjacent mainland coastlindsldimders are over-
confident that hydrocarbon production could be developed as simply as the explenation, with
the oil companies managing their logistics from Europe. Thengesutation that co-operation with
companies in Chile, Uruguay and Brazil might provide a more praaitswer, but this could
generate high political conflict with the current Argentine govermimFinally, the obvious market
for hydrocarbons from this area is South America in general anehfing in particular. It is very
difficult to imagine commercial hydrocarbon extraction being prattvithout the large companies
having significant facilities both on the Islands and on the South American mainland.

In such a situation, the optimal authority to regulate the sociahoeaic and environmental
impact of the transnational companies would be a governance systengingvebme South
American government agencies located on the mainland, the Islanders, the corhpames/es and
other stakeholders, such as the tourist industry, the fishing fledtem@vironmentalists. Special
arrangements would have to be negotiated for regulation of employraéety;, protection of the
environment, taxation and payment of royalties. The Argentine adraiiostrunder President
Cristina Kirchner is becoming so isolated that the Falkland Isl@w®rnment may be able to go
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ahead in collaboration with the TNCs, with or without facilitieCimle, Uruguay or Brazil. Much
depends upon the size of the hydrocarbon prospects, production costs and ecesgipich also
depends upon whether the next Argentine president decides to seekragiong or continues with
the current policy of attempting to prevent any production from the waters around the Islands.

The Currency

One of the omni-present symbols of sovereignty is the use of ancur€urrently, the Falkland
Island pound is used in the Islands and its value is pegged to the UK pauadsyinbol of the
separate identity of the Islands, the currency could be changed. It would be incorsedhieostly to
create a new currency just for the Islands. However, an altegmatjor currency could be adopted
for use in the Islands. The most straightforward choice would beldovftie practice of some other
small territories and use the United States dollar. It isadiy the currency for two other British
Overseas Territories, the Virgin Islands and Turks and Caicos,haed $mall South American
countries, Panama, Ecuador and El Salvador.

There would be no practical difficulties and clear practical benefits.i$hie@d companies would
be happy to pay for their licences in dollars. Oil is priced in dyllso all the accounting would be
simplified. Oil workers presumably would prefer to be paid in a aggrehat they could use in the
Islands, in South America and in their home country. This aspect ofegpwgr control of the
currency, would be exercised by the United States Treasury and the GovernoifSealettzd Reserve
System.

Conclusion

The aim of this paper is to challenge the standard view of undividedegpwy possessed by a
single actor. We are now in a world where all countries are dutgedistributed sovereignty,
exercised on different issues by different actors. Any settiemiethe Falklands/Malvinas dispute
will require everybody to stop talking about the abstract, outdatetbviarg concept of undivided
sovereignty and instead focus on practical questions of collaboratiomutaal benefit. A peaceful
settlement that is acceptable to the Argentines, the British, the Idaartbthe United Nations is not
going to be achieved so long as the current climate of politicailityoskists. Nevertheless, when
the three parties are each willing to consider negotiatingttiereent, it will be easier to reach
agreement by all the parties abandoning traditional patterns of th@aldreignty over the Islands
might be distributed among at least seven distinct sovereign aigherifrgentina having symbolic
title to the land and flying its flag at the cemetery; aldegal office deciding who would possess
South Atlantic citizenship and the right to reside in the Islandsca legislature providing local
services; the Canadian Ministry of Foreign Affairs handling dipgmaa multi-lateral
intergovernmental regime managing fishing; a unique multi-actorrgamee system of all the
stakeholders regulating hydrocarbon extraction; and US financiduirmtis maintaining the dollar
as the Islands’ currency. Other questions to be addressed might iraidenmental conservation
and relations with the Antarctic Treaty System. No doubt, a figetttement based on distributed
sovereignty would result in some of the ideas in this paper beiagtedjand other ideas being
incorporated.

The shimmering mirage of the traditional image of sovereigntgday no more than a reflection
of a distant vision from the nineteenth century. In the twentyd&stury, sovereignty over activity
in any territory is distributed among many actors — governmentsgaviernmental organisations,
non-governmental organisations and transnational corporations. If no atatesovereign and
peoples in all territories are subject to distributed sovereigmy, the future of the Islands will also
have to be based on sovereignty being distributed in different ways for different policy domains.

[0 South Atlantic Council and Peter Willetts, Jun&20
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