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Thirty Years after Falklands Cease-Fire �British think tank report calls for new understanding of sovereignty 


The Argentine-British war in 1982 was fought in the name of sovereignty. Thirty years later, it does not make sense to continue arguing about sovereignty over the Falkland/Malvinas Islands, because Argentina and Britain are themselves no longer sovereign independent states. “We are now in a world where all countries are subject to distributed sovereignty”, exercised on different issues by different authorities, argues Peter Willetts, Emeritus Professor of Global Politics at City University, London. This means a peaceful settlement of the dispute with Argentina is possible by different aspects of sovereignty being distributed between Britain, Argentina, Canada, the USA, special international organisations and an autonomous Falklands legislature. 


	Professor Willetts introduces this new approach by showing, in a paper published today by the South Atlantic Council, how sovereignty no longer exists as all-or-nothing control. Traditionally, sovereignty has been defined as a government ruling over the people within a territory that has controlled borders, without any foreign interference. Politicians like to defend this simple idea of sovereignty. But lawyers acknowledge pure sovereignty has always been a myth rather than a reality.


	When the three parties are each willing to consider negotiating a settlement, sovereignty over the Islands might be distributed among at least seven distinct authorities:


Argentina having symbolic title to the land, flying their flag at their war cemetery, but having no authority over the Islanders; 


a local legal office deciding who would possess South Atlantic citizenship and the right to reside in the Islands; 


an autonomous local legislature; 


the Canadian Ministry of Foreign Affairs handling diplomacy; 


a multi-lateral regional organisation managing fishing; 


a unique multi-actor system of all the stakeholders regulating oil and gas production; and 


US financial institutions maintaining the dollar as the Islands’ currency.


These specific ideas are not offered as the basis for a permanent settlement of the dispute, but they do show how distributed sovereignty can promote a new, more complex, governance system for the Islands, if  the three parties eventually become willing to discuss a settlement of the dispute.





Publication Details


Distributed Sovereignty and the Falkland Islands (Malvinas) Dispute, (South Atlantic Council Occasional Paper, No. 11) by Peter Willetts, Emeritus Professor of Global Politics, City University, London, to be published on the SAC website on 14 June 2012, at 	www.staff.city.ac.uk/p.willetts/SAC/OP/OCCPAP11.PDF and 	www.staff.city.ac.uk/p.willetts/SAC/OP/OCCPAP11.HTM
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About the South Atlantic Council


From the SAC’s website home page, at www.staff.city.ac.uk/p.willetts/SAC/INDEX.HTM


The South Atlantic Council was formed in December 1983, in the aftermath of the Falklands / Malvinas conflict, with the aim of improving relations between Britain, Argentina and the Islanders.


Its membership is composed of up to fifty UK citizens, drawn from parliament, academia, business, the media, the law, diplomacy and the churches.


The Council


seeks to influence policy-makers and opinion leaders, and to stimulate informed public debate;


has contributed to the restoration of diplomatic relations and contact within civil society, through the holding of a series of Argentine-British Conferences;


has published a series of Occasional Papers to provide background political analysis and to generate discussion about options for the future of the Islands; and


has facilitated discussion, both at the Council's own meetings and at other events, among politicians and officials from Argentina, Britain and the Islands.


The Council is independent and does not collectively take a position on what settlement to the dispute should be adopted, except that it should be acceptable to the three parties.





Executive Summary of the Paper


International legal commitments mean all governments are now subject to violation of sovereignty through frequent external interference in their internal affairs and potentially from supranational authority.


Treaties impose obligations, which are converted into domestic law. For example, environmental policy is mainly based on implementing international environmental treaties.


The International Criminal Court and the convention against torture means heads of government can be imprisoned in other countries for crimes committed in their own country.


The expansion of the UN’s human rights mandate means all governments are under scrutiny, which is intervention in their domestic affairs. 


Customary international law restricts how governments should behave.


Restrictions on sovereignty have always existed, but in the last thirty years their impact has grown substantially. In addition, international organisations have become much stronger since 1982.


The UN Security Council has supranational authority over all countries, except the five permanent members, including Britain, who can veto any decision they dislike. Since the end of the Cold War, the Council has passed many more binding resolutions. Argentina does not have a veto and they must obey these resolutions, even when they have voted “No”.


The UN General Assembly forces governments to “sit with delegates whose legitimacy they do not recognise, co�operate with procedures they rejected and pay for budget items they sought to delete from the budget”. The Assembly’s Special Committee on Decolonisation is the only place where Argentine diplomats are forced to argue with the Falklanders.


The European Union takes sovereignty from Britain over policy where it has “exclusive competence” or “shared competence”, covering trade, competition policy, agriculture, fisheries, the internal market and aspects of many other policy areas. Argentina does not currently have to obey any supranational authority from Mercosur, its common market with Brazil, Paraguay and Uruguay, but the new joint Mercosur parliament will apply some external pressures on Argentine politics.


The IMF had an impact on economic policy in Britain in the 1970s and in Argentina in their 2000-2002 economic crisis. The World Bank has substantial influence on development policy.


The World Trade Organisation has an independent Dispute Settlement Mechanism which decides whether member countries are meeting their trade obligations and, when they are not, gets governments to change their domestic laws. 


	Willetts analyses the six organisations against four criteria – is the organisation permanent, with no ability for members to withdraw; can the organisation decide on its own competence; can the organisations make legally-binding decisions; and are decisions taken by majority voting? If the answer is yes to these four questions, then sovereignty has been completely lost in the relevant policy area. On this basis Argentina has lost sovereignty to the Security Council and Britain has lost sovereignty to the European Union. Where there are mixed answers, sovereignty has been diluted. Mercosur is a rare example of an international organisation that, so far, has little impact on sovereignty. 


	Transnational corporations (TNCs) can also prevent effective use of sovereignty in four ways. When a government passes laws affecting the parent company, this may have extraterritorial force on subsidiary companies in other countries, violating their sovereignty. When TNCs move goods across borders from one branch of the company to another branch, the intra-firm trade is recorded using arbitrary transfer prices. This enables TNCs to evade taxes or avoid government attempts to impose financial controls. Regulatory arbitrage occurs when companies shift their activities from one country to another to escape the impact of laws on the environment, employment and social welfare. Governments may attempt to prevent communications with another country, but companies simply route people and goods through a third country.


	Willetts concludes that in the 21st century, sovereignty is now distributed between governments, international organisations and TNCs. Therefore, the future of the Falklands must be seen in the same context. The UN Declaration on Decolonisation sets the framework for settlement of the Falklands-Malvinas conflict. All parties are wrong to see it as a question of Britain handing sovereignty to Argentina versus continuing the current situation. The UN still expects Britain to end its colonial rule, but the UN would not accept integration of the Islands with Argentina, unless the Islanders approved through a formal act of self-determination. Equally, the UN insists self-determination for the Islanders means making a positive choice for some new non-colonial status, with a new non-colonial constitution.


	The Argentine and British governments mean different things when they argue about sovereignty. Argentina claims the land and Britain defends the people’s right to self-determination. Distributed sovereignty could allow them both to have what they want. 


“British could agree that the land belongs to Argentina and the Argentine flag could be flown at some symbolic points on the Islands, such as the Argentine cemetery. In return, the Argentine government could agree that no Argentine laws would apply to the Islands and only the Islanders could decide who would become permanent residents.”


Further ideas for decolonisation via distributed sovereignty could include


The current Falkland Island Status, which defines who can vote in the Islands, could be extended to a new South Atlantic citizenship that is neither Argentine nor British.


The current Legislative Assembly could be made fully autonomous, by removing the power of the Governor to veto bills and to impose decisions against the Islanders’ wishes.


The Falklands could adopt the model of “free association”, where other small island communities have a larger country taking responsibility for their foreign relations. The Islands could officially become part of the Americas by having free association with Canada, while maintaining a separate non-Argentine identity as part of the Commonwealth.


Conservation and management of the valuable squid and other fish could be transferred to a new regional fishing organisation. Argentina, Britain, the Islands, other coastal states and the European and Asian states engaged in fishing would all be members. The South West Atlantic is now the only area of the world’s oceans that is not covered by a regional fisheries organisation, implementing the UN Agreement on straddling fish stocks.


Willetts suggests “a new, creative approach to sovereignty over the hydrocarbon resources”, involving some South American government agencies located on the mainland (possibly from Chile, Uruguay or Brazil), the Islanders, the companies themselves and other stakeholders, such as the tourist industry, the fishing fleets and environmentalists.	From September 1995 to July 2000, Argentina and the Britain had a joint Southwest Atlantic Hydrocarbons Commission to encourage commercial exploration for oil, in a Special Co-operation Area, which straddled the median line between the waters around the Islands and the waters off the Argentine mainland. This broke down over differences about taxing any oil production and arrangements for exploration in other areas. Since then drilling has found the first oil and gas prospects. Willetts believes any production from these fields will bring in the major oil companies and the Islanders are over-confident in thinking all the necessary infrastructure can be provided without any involvement from the South American mainland.


As a symbol of the separate identity of the Islands, the currency could be changed to the United States dollar. (Currently, the Falkland Island pound is used in the Islands and its value is pegged to the British pound.) The US dollar is already the currency for two other British Overseas Territories, the Virgin Islands and Turks and Caicos, and three small South American countries, Panama, Ecuador and El Salvador.


Ideas such as these will not begin to receive serious consideration while current verbal hostilities continue. If the entrenched attitudes in London, Stanley and Buenos Aires were to change, then the three parties could each produce their own proposals, based on distributed sovereignty, to contribute to a new, more complex, governance system for the Islands.


“The shimmering mirage of the traditional image of sovereignty is today no more than a reflection of a distant vision from the nineteenth century. If no states are sovereign and peoples in all territories are subject to distributed sovereignty, then the future of the Islands will also have to be based on sovereignty being distributed in different ways for different policy domains.”


***   ***
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